25.    Johnson further told Lund he should have  received   a  safety
warning  letter (Tr.   784).

26.    The  truck also  lacked  a whip  light:  (similar   to  an  off of  the  road
antennae).

27.    Lund  told Miller he  considered  that   the  threat   of   the   issuance of
a safety letter was  retaliation  for his   taped  testimony.     Miller  denied
that   (Tr.   148).

28.    Miller  treated Lund   the  same as  any other  worker,   and  he   told him
if he  checked out.a  similar  truck  in  the   future  someone  would   give him a
safety warning  letter  (Tr,   696).

It  is  not  necessary  for  this  decision  to  consider  whether   the  events
here   constitute a violation of Title 30,   Code  of Federal Regulations,
Section 55.9-87,  or the  same  regulation at  Section 56.9-87.     The MSHA
mandatory standard provides  as   follows;

Mandatory.    Heavy duty mobile equipment   shall  be
provided with audible warning devices.    When the  operator
of such equipment has  an obstructed view to  the  rear,   the
equipment  shall have either an automatic  reverse  signal
alarm which  is  audible  above  the  surrounding noise   level  or
an observer  to  signal  when  it   is  safe  to back up.

No evidence  supports Lund's  conclusion  that   the   threat   of  the   issuance
of a  safety warning  letter was  in  retaliation  for his   taped   statement   to
the  safety department,    Miller's   statements   to Lund  occurred   immediately
upon his  discovery of the  use of  the  truck.     Johnson,   the  director  of  loss
prevention,   thought  such  a  letter  should  have been  issued.     This   evidence
supports  the view that Miller's  anger was  genuine  and  not   related   to
Lund's  protected  activity.

Lund  claimed  the truck had been  used by 12  shifts,   or  12  people,
before he  used  it but I accept Johnson's  testimony because he  checked  the
truck's records.    These records  indicated  the  truck was   in "rebuild"  until
the shift before Lund used  it  (Tr.   785,  786).

A safety warning  letter generally is  issued by  a foreman  and   such  a
letter   is  not unusual.    Approximately 50 such  letters  were  issued  in  the
last  12 months (Tr.  806-807).     The  issuance of a safety warning  letter  or
the  legitimate  threat of the  issuance of such a  letter,   as   in  this
situation,   is  a proper- management  device.

Ill

FOREMAN RAEL  REPRIMANDS  LUND   FOR  NOT
GOING  THROUGH THE  CHAIN OF COMMAND^/

Witnesses:   Lund,   Rael

5/     Paragraph 3 of  the  amended  complaint.

256he  crew,   was  not   treated  any
